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368 CLARK v. EANKIN. 

Supreme Court of New York. 

CLARK AND HOYT v. RANKIN. 

The rules of law deduced from the maxim caveat emptor, have reference generally, 
and more particularly, to the condition of personal property sold by one party to 
another. 

The general rule is, that the purchaser is bound to examine and ascertain the 
defects in the thing sold, and unless there is some misrepresentation or artifice to 
disguise it, or some warranty as to its qualities or character, the vendee is bound by 
the contract, notwithstanding there may be intrinsic defects and vices in it, known 
to the vendor and unknown to the vendee, materially affecting its value. 

The maxim of caveat emptor has no application to cases of actual successful fraud 
practised by the vendor upon the vendee. 

The question whether the vendee was actually deceived is always open. If he 
was not deceived, by the representations or acts of the vendor, though they were 
false, then he has no cause of action. 

On a sale of certain leases, or leasehold estate, by the defendant to the plaintiffs, 
the former represented and stated that the property rented for f 4000 yearly, and a 
written statement was produced by the defendant oi the rents to be received from the 
property, footing at about that amount. This statement contained a list of the 
leases and the amount of rents reserved. Among the leases therein specified was a 
lease to the Buffalo and Lake Huron Railway Company, for ten years, at a yearly 
rent of $600. Nearly seven years and ten months of the term was expired. In 
fact, the rent to accrue upon that lease, thereafter, was only $111.11 annually, the 
Sinn of $5000 having been already paid upon such lease, and indorsed thereon, 
according to the terms of payment specified therein. Held, that notwithstanding 
the lease, with the indorsement, showed that $5000 of the rent was payable at two 
specified periods prior to the sale of the lease to the plaintiffs, and that the same 
had been paid, when due, leaving only a yearly rent of $ 1 11 . 1 1 to be paid in future ; 
and assuming that under ordinary circumstances it would have been the duty of the 
plaintiffs to examine the lease assigned, to see whether it contained any special or 
unusual provisions ; yet that the fraudulent acts and representations of the defendant 
were well calculated to satisfy them, and to cause them to omit such examination ; 
and that, the plaintiffs having been actually deceived and defrauded by means of such 
representation, an action lay for damages. Gkoveb, P. J., dissenting. 

Held, also, that the right of the plaintiffs to recover did not depend upon their 
care and prudence in examining the lease in respect to the rents reserved and the 
payments that had been already made. That they had a right to rely upon the 
representations made by the defendants that the rents reserved amounted to $4000 
annually, and that to make up this sum, the annual rent on the railroad lease 
was $600. 

That, in other words, the omission of the plaintiffs to examine the lease and the 
receipts upon it was not such negligence as would deprive them of a right of recovery. 

That the facts being established by the undisputed evidence, the question whether 
the omission of the plaintiffs to examine the railway lease involved such a want of 
care and prudence as to defeat their right to recover, was a question of law to be 
decided by the court, and should not have been submitted to the jury. 

This action was brought to recover damages which the plaintiffs 
alleged they had sustained by means of certain false represents 
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tiona, concerning the amount of rent payable upon a lease sold and 
assigned to them by the defendant. By the terms of the lease, the 
premises described in it were demised at the yearly rent of $600, 
payable $3000 at its execution and delivery, $200,0 on the 1st 
of January 1863, and the residue in semi-annual payments there- 
after. The term created extended for the period of ten years 
from the 1st of January 1862. This lease was written on the 
alternate pages of five and one-half half-sheets of paper. On the 
back of the fifth page were two indorsements, of the three and 
two thousand dollars. The lease was present at the time the 
assignment of it was made, but not opened or examined by either 
of the plaintiffs or their counsel. Evidence was given tending to 
prove that the defendant represented to the plaintiffs, that this 
lease would yield an annual rent of $600, and that they bought 
and received an assignment of it believing such representation to 
be true, which was controverted by evidence given on the part 
of the defendant. 

The court charged the jury that if they were satisfied, and 
should find, that the defendant falsely and fraudulently repre- 
sented to the plaintiffs that they would receive annually $600 on 
the lease, and that the plaintiffs were thereby led to believe, and 
did believe, that they would receive that amount, and that 
relying on such representations they made the purchase in 
question, and that but for such representations they would not 
have made it ; and if they were also satisfied and should find that 
the plaintiffs did exercise ordinary care and prudence in availing 
themselves of the means of knowledge in their possession, for 
ascertaining the terms of the railroad lease, and the payment of 
rent in pursuance of such terms, then the plaintiffs would be 
entitled to recover. 

The plaintiffs excepted to that part of the charge which made 
their right to recover dependent on the exercise of ordinary care 
and prudence in availing themselves of the means of knowledge 
in their possession. And they asked the court to charge the 
jury that they would be entitled to recover even if they did not 
exercise such ordinary care and prudence, if the jury found the 
other facts referred to in the charge in their favor. The court 
refused so to charge, and the plaintiffs excepted. The jury found 
a verdict for the defendant. And the court ordered the excep- 
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tions taken to be first heard at the General Term, and the judg- 
ment in the mean time to be suspended. 

If. A. Salbert, for plaintiffs. 
M. S. Gutting, for defendant. 

Daniels, J. — The effect of the charge given to the jury in this 
case, was such as to deprive the plaintiffs of the right to recover, 
even though the defendant had perpetrated a fraud upon them by 
misrepresenting the amount of rent payable on the lease, and had 
successfully impressed them with the conviction that such misre- 
presentations were true, and in that manner drawn them into the 
purchase to their injury and loss. If the law will be found to 
tolerate misconduct of that character, on account of the ability 
of the wrongdoer to impress his victim with such a degree of con- 
fidence in his statements as to silence his suspicions and disarm 
his caution, then certainly it is high time, for the promotion of 
public morals as well as fair dealing, that the legislature should 
provide for a change in it. For in such a form it will be found 
of very little use, either by way of restraint or protection, in the 
business affairs of our communities. The effect of such a rule 
will be to afford protection to those whose cautious suspicions and 
experience are generally sufficient for that purpose without it, 
and to withhold protection entirely from those whose inexperience 
and artless confidence render them the most in need of it. Men 
are naturally confiding, and disposed to believe the statements 
made with apparent candor and plausibility by others. And 
that disposition usually continues until experience exhibits the 
facility with which integrity is subdued by interest. When that 
point is reached, the rule laid down at the circuit may be ren- 
dered a practical one, though it would still be found exceedingly 
deficient. There can be no good reason for the postponement of 
the application of a salutary rule of law to such a period in the 
progress of human affairs. For in the mean time it would most 
effectually legalize all the acts, devices, and tricks of unscrupu- 
lous men, so far as they might be resorted to for the purpose 
of imposing upon and defrauding that large portion of every 
community which is confiding, truthful, unsuspecting, and 
inexperienced. 

Although authorities may be found sustaining the qualification 
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of the law adopted in this case, it is believed, in view of others 
of a different nature, that they are not entitled to be regarded as 
decisive or controlling. Such will be found to be the cases of 
Tollman v. Green, 3 Sandf. S. C. 441, and White v. Seaver, 25 
Barb. 242. And some loose statements by text-writers may 
occasionally be found to favor the same conclusion. But gene- 
rally the only qualification of the right of the party defrauded to 
recover, is made to depend upon his actual knowledge of the 
untruth of the representations made to him, or his neglect to 
avail himself of the means of such knowledge, when they are 
within the reach of his immediate observation. The rule is laid 
down in general terms and without qualification by Story, that — 
" Where the party intentionally, or by design, misrepresents a 
material fact, or produces a false impression, in order to mislead 
another, or to entrap or cheat him, or to obtain an undue advan- 
tage of him, in every such case there is a positive fraud in the 
truest sense of the term:" Story's Eq. Jur. § 192. See, also, 
to the same effect, Chitty on Con., 7th Am. ed. 683. And Kent 
states the rule still more broadly, perhaps too broadly, in cases 
of mere concealment, to meet the entire approval of some more 
modern authorities. 

But even as to those cases, the rule of law, as it is stated by 
Kent, seems to have lately received the sanction of the Court of 
Appeals. See Brown v. Montgomery, 20 N. Y. 287. On this 
subject he says : "As a general rule, each party is bound to com- 
municate to the other his knowledge of material facts, provided 
he knows the other to be ignorant of them, and they be not open 
or naked, or equally within the reach of his observation." " In 
the sale of a ship which had a latent defect known to the seller, 
and which the buyer could not by any attention possibly discover, 
the seller was held to be bound to disclose it, and the conceal- 
ment was justly considered to be a breach of honesty and good 
faith." " So, if one party suffers the other to buy an article 
under a delusion created by his own conduct, it will be deemed 
fraudulent and fatal to the contract." "When, however, the 
means of information relative to facts and circumstances affecting 
the value of the commodity be equally accessible to both parties, 
and neither of them does, or says anything tending to impose upon 
the other, the disclosure of any superior knowledge which one 
party may have over the other, as to those facts and circum- 
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stances, is not requisite to the validity of the contract." " There 
is no breach of any implied confidence, that one party will not 
profit by hia superior knowledge as to facts and circumstances 
open to the observation of both parties, or equally within the 
reach of their ordinary diligence, because neither party reposes 
in any such confidence, unless it be specially tendered or 
required." In this case, it must be remembered that it was both 
tendered and required. And again, he says: " The law recon- 
ciles the claims of convenience with the duties of good faith to 
every extent compatible with the interests of commerce. This it 
does by requiring the purchaser to apply his attention to those 
particulars which may be supposed within the reach of his obser- 
vation and judgment, and the vendor to communicate those par- 
ticulars and defects which cannot be supposed to be immediately 
within the reach of such attention : 2 Kent's Com. 482 et seq. In 
Vernon v. Keys, 12 East 632, the rule was laid down that the seller 
was liable, where he fraudulently misrepresents the quality of the 
thing sold, in some particulars, where the buyer has not equal means 
of knowledge with himself. In Smith v. Countryman, 30 N. Y. 
655, 4 Am. Law Reg. N. S. 102, a contract for the sale of hops was 
held void for fraud, because the defendant was induced to enter into 
it by the representation that Ellwood, a large and experienced hop- 
dealer, and a near neighbor of the defendant, had sold his own 
hops at the price mentioned by the purchaser, who was the plain- 
tiff's assignor. He also produced his book to the defendant, in 
which he had entered several contracts with other persons for 
their hops. The objection that the defendant could not maintain 
his defence, because by the observance of ordinary diligence he 
could have discovered that the representations were untrue, was 
not allowed to prevail. In the case of Mead v. Bruin, 32 N. Y. 
275, it was held to be fraudulent for a mortgagee to falsely 
represent to the mortgagor the terms of payment mentioned in 
the mortgage. The objection was taken in that case, that the 
plaintiff was not at liberty to credit the false representation. But 
the court held otherwise, because the defendant represented that 
the mortgage had been designedly and untruly read over by the 
scrivener before the mortgagor signed it. And in a subsequent 
part of the opinion, considering the effect of an offer made by the 
defendant, after it was claimed he had had constructive notice of 
the fraud, Judge Porter, delivering the opinion of the court, 
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says : " This proposition rests on the mistaken assumption, that a 
false representation by one of the parties to a contract puts the 
other on inquiry as to its truth. Every contracting party has 
an absolute right to rely on the express statement of an existing 
fact, the truth of which is known to the opposite party and 
unknown to him, as the basis of a mutual engagement ; and he is 
under no obligation to investigate and verify statements to the 
truth of which the other party to the contract, with full means of 
knowledge, has deliberately pledged his faith:" Id. 280. This 
conclusion appears to have secured the approbation of all the 
members of the court in that case. And it is entirely in harmony 
with the .general theory of the law upon this subject, as that is 
indicated by the early as well as modern authorities : Polhill v. 
Walter, 3 Barn. & Ad. 114 ; Freeman v. Baker, 5 Id. 797 ; 
Foster v. Charles, 6 Bing. 396 ; 7 Id. 103 ; 1 Cowen's Treat. 
2d ed. 310-12. In the first of these cases, it was held that the 
telling of an untruth with intent to induce a man to alter his con- 
dition, and his altering his condition in consequence, whereby he 
sustains damages, fulfils all the requisites to support an action for 
deceit. And Watson v. Boulson, 7 E. L. & Eq. 585 ; Peter v. 
Wright, 6 Ind. 183 ; Smith v. Richards, 13 Peters 30 ; and The 
Queen v. Wickham, 10 Ad. & E. 34, fully sustain the same con- 
clusion. This is not only sound in point of morals, but it 
is believed to be equally so in law; and it has the merit of 
meeting the requirements of every trading and commercial com- 
munity on this subject: for it affords protection and redress to 
the artless, inexperienced, and confiding, as well as to those who 
are cautious, experienced, and sagacious. The same ruling was 
made in the case of The People v. Sully, 5 Parker's Crim. Rep. 
142. Upon the trial of the indictment in that case, the court 
was requested to charge, that the defendant could not be convicted 
unless the representation was one to which a person of ordinary 
caution would give credit. The court declined so to charge ; and 
this ruling was sustained by the general term, in the Superior 
Court of Buffalo, and afterwards affirmed in the Court of Appeals. 
Marten, Justice, in the course of his opinion in the Superior 
Court, says : " All men are not equally prudent or cautious, and 
the statute was passed for the protection of the weaker and more 
credulous and non-Buspecting part of mankind. If, therefore, an 
assertion of the existence of such a fact be falsely, wilfully, and 
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designedly made, to induce another to part with his property, 
with intent to cheat him, and the assertion accomplishes the object 
for which it was made, the offence under the statute is complete :" 
Id. 166. And no more stringent rule should be applied in actions 
for damages, than that which, under the statute, has been adopted 
in criminal cases. Under the authority of the rule already main- 
tained, the plaintiffs were at liberty to rely upon the assurances 
given by the defendant's representations, without consulting any 
means in their possession, and not then under their immediate 
observation, for the purpose of discovering whether such repre- 
sentations were truly or falsely made. 

The verdict should be set aside, and a new trial directed. 

Davis and Marvin, JJ., concurred, Marvin, J., delivering an 
opinion, which will be found reported in 46 Barb. 570. 

Grover, P. J., dissented. 



Supreme Court of Pennsylvania. 

CITIZENS' INSURANCE CO. v. J. Y. McLAUGHLIN. 

A fire insurance upon the buildings of a manufactory covers all risks arising 
from the use of articles ordinarily used in such manufactories, unless such risks he 
expressly excepted. 

In an insurance on the buildings of a patent leather manufactory, benzole being 
an article of common use in such establishments, the policy reciting — "Privilege 
granted of keeping not more than five barrels of benzole in a small shed entirely 
detached from all the other buildings, situated on the rear end of the lot, about 100 
feet from the main building, and nowhere else on said premises," the prohibition 
excludes the benzole as stored in bulk, from the factory, but not its use in the con- 
duct of the business in the ordinary way. 

A witness whose knowledge of the custom as to the use of certain articles, is 
acquired in similar manufactories in other localities, is competent to testify as to the 
usage of the business. 

Error to the District Court of Allegheny county. 
Woods <f* Purvianee, for plaintiff in error. 
Veech, control. 

The opinion of the court was delivered by 
Woodward, C. J. — Assuming that the fire originated from the 
use of benzole in the patent-leather manufactory, the material 



